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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSION- 01/2017 

u/s- 25(1-A) Arms Act 

THE STATE OF ASSAM               --------  ASI Nripen Ch. Tamuli (Informant). 

        -Vs- 

SRI PHUNGKHA NARZARY           -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                     Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr B. K Chetry                          : Ld Addl. PP for the State. 

  (2) Mr B. J Sharma                         : Ld Defence Counsel. 

EVIDENCE RECORDED ON                  : 13.02.2017, 27.02.17,  

                                                       10.03.17 & 01.06.17  

ARGUMENTS   HEARD ON                  : 13.06.2017. 

JUDGMENT DELIVERED ON                : 21.06.2017. 

J U D G M E N T 

1.            The brief facts of the case leading to the prosecution of the accused 

Sri Phungkha Narzary is that on 01.03.16 one ASI Nripen Ch. Tamuli of Harisinga 

PS lodged an ejahar with the O/C Harisinga PS stating inter alia that on that day 

on the basis of information from intelligence source by the O/C Harisinga PS 

about the movement of NDFB(S) cadre in and around Amlaiguri area, he made a 

GD entry vide No. 09 dated 01.03.2016 and then as per the instruction of O/C, 

the informant proceeded to Amlaiguri area alongwith 1 (one) section of 12th 

APBn force and started naka checking at Amlaiguri choke. During the naka 

checking, one Sri Phungkha Narzary was apprehended and 5 (five) live rounds of 

9 mm ammunition and 2 (two) blank NDFB demand letters were recovered from 

his possession. The person a[pprehended along with seized materials were 

handed over to the OC, Harisihgha PS. Hence the Case. 
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2.        On receipt of the ejahar, Harisinga PS Case No- 17/16, u/s- 25(1-A) 

Arms Act was registered against accused Sri Phungkha Narzary. Investigation 

into the case was commenced and after completion of usual investigation, 

Charge-sheet u/s- 25(1-A) Arms Act was submitted against the accused Sri 

Phungkha Narzary, to face the trial.  

3.         In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the ld SDJM(S), Udalguri and then the case was transferred 

to this Court for trial. 

4.       Trial of the case was commenced. The accused was in judicial custody 

and was produced from jail to enable him to face the trial. After hearing both 

the sides and perusing the case record, charge in writing u/s- 25(1-A) Arms Act 

was framed against the aforesaid accused person. On being read over and 

explained the content of the charge u/s- 25(1-A) Arms Act, the accused pleaded 

not guilty and claimed to face the trial. 

5.         Points for Determination:- After considering the materials on record, 

I have found only the following point for determination- 

                  Whether the accused Sri Phungkha Narzary on 01.03.2016 at about 

3:40 pm at Amlaiguri Choke was found in possession of 5 (five) 

numbers of 9 mm live ammunition along with two blank NDFB 

demand letters by the informant Sri Nripen Ch. Tamuli (SI of police) 

during Naka checking? 

6.       During the trial, the prosecution side examined as many as eight 

witnesses namely, ASI Nripen Ch. Tamuli (informant) as PW-1, Sri Jyoticharan 

Narzari as PW-2, Sri Dhanjan Muchahari as PW-3, Sri Jimbet Narzary as PW-4, 

Sri Sonesh Narzary as PW-5, Sri Ghana Kanta Bora as PW-6, Sri Prabin Neog as 

PW-7 and SI Prabin Ch. Deka as PW-8. The prosecution side exhibited the 

Extract copy of GD entry as Ext-1, Seizure List as Ext-2, Ejahar as Ext-3, Sketch 

Map of P.O as Ext-4 and Charge-sheet as Ext-5. After the closure of prosecution 

evidence, the accused was examined u/s-313 Cr.P.C, wherein his stand was of 
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total denial. The accused declined to adduce defence evidence. I have also 

heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.        To determine the above-mentioned point and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. 

8.       PW-1 ASI Nripen Ch. Tamuli (informant), stated in his deposition that on 

01.03.2016 he was posted at Harisinga PS as ASI. On that day O/C SI Prabin Ch. 

Deka was at Udalguri and he informed me over telephone that some members 

of NDFB(S) are loitering at Santipur (Amlaguri) and thus SI Prabin Ch. Deka 

instructed him to do ‘naka’ checking in that area. PW-1 further stated that he 

made GD Entry No- 90 dated 01.03.2016 and then he along with one section of 

12 APBN Force proceeded to that place and started ‘naka’ checking. PW-1 

further stated that during ‘naka’ checking, he had seen the accused sitting in a 

cycle shop in that area and his activities raised suspicion, for which he searched 

his body thoroughly and found 5 (five) Nos. of live ammunitions and 2 (two) 

copies of blank extortion letter of NDFB (S). PW-1 further stated that he took 

the accused to the police station and seized live ammunitions as well as demand 

letters from the accused person on suspicion of him being a NDFB(S) Cadre. 

PW-1 further stated that he lodged one written ejahar against the accused in the 

police station. During cross examination, PW-1 admitted that there are about 4-

5 shops at Amlaiguri chauk. PW-1 further admitted that he did not know the 

name of the owner of the shop in which the accused was sitting at that time. 

PW-1 further admitted that he did not call any respectable members of the 

society of that area at the time of searching the accused. PW-1 also admitted 

that the incident took place during the day time. PW-1 further admitted that he 

handed over the seized ammunition without any seal cover. PW-1 also admitted 

that he did not make any members of the village or of the nearby shop owners 

as witness in the seizure list. PW-1 further admitted that he recorded the 

statement of one Havildar and Lance Naik. PW-1 also admitted that he did not 

take the signature of the accused in the seizure list. PW-1 further admitted that 

it is mentioned in the ejahar that one section of police APBN accompanied him 
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and normally one section consist of 12 (twelve) police personnel but there were 

only 3 (three) APBN personnel in the section which accompanied me. PW-1 

further admitted that seized materials are seen in the Court today. PW-1 further 

admitted that he had perused the ejahar from the CD today. PW-1 also admitted 

that he did not mention the identification numbers (Serial Numbers) of the 

seized ammunitions in his seizure list. PW-1 further admitted that his statement 

was recorded by the I/O.   

9.      PW-2 Sri Jyoticharan Narzary stated in his deposition that about 3 (three) 

months back at about 11 AM, he was working in his cycle shop at Amlaiguri 

choke. PW-2 further stated that at that time police came and caught the 

accused from the vicinity of his shop and took him away. During cross 

examination, PW-2 admitted that he did not know as to where accused was 

searched at that time. PW-2 also admitted that he did not know as to whether 

anything was seized from the accused. 

10.       PW-3 Sri Dhanjan Muchahari stated in his deposition that about 2 (two) 

months back on one Saturday, he had gone to a cycle repairing shop at 

Amaliguri to get his cycle repaired at about 3/4 PM and at that time the accused 

was sitting in that cycle repairing shop. PW-3 further stated that after some 

time, police came and took away the accused from that place. 

11.       PW-4 Sri Jimbet Narzary stated in his deposition that about 3/4 months 

back at about 10-11 AM, he was proceeding to Ghagra Bazar and on the way he 

had seen the police taking away the accused from Amlaiguri Choke. PW-4 

further stated that he did not know as to why the accused was taken away by 

the police. 

12.      PW-5 Sri Sonesh Narzary stated in his deposition that about 2 (two) 

months back while he was going to Ghagra Bazar, people told him that police 

had taken away one person from Amlaiguri Choke about 5 (five) minutes back. 

PW-5 further stated that he did not know anything further about this case. 

13.       PW-6 Sri Ghana Kanta Bora stated in his deposition that on 01.03.2016 

he was posted at Harisinga PS and on that day he accompanied the informant to 
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a ‘Naka’ checking at Amlaiguri Chawk. PW-6 further stated that while conducting 

‘naka’ checking, they found the accused and searched him. PW-6 further stated 

that after searching the accused, they found some ammunition and two demand 

letters from the possession of the accused. PW-6 further stated that then they 

took the accused to the police station and the informant seized the articles. 

During cross examination, PW-6 admitted that they were four police personnel in 

that group and about 20/25 civilians were also there at that time in the vicinity. 

PW-6 further admitted that the accused was there in a ‘Pan’ shop at that time. 

PW-6 admitted that he put his signature in the seizure list in the police station. 

PW-6 further admitted that Sri Prabin Neog also put his signature in the police 

station.  

14.       PW-7 Sri Prabin Neog stated in his deposition that on 01.03.2016, he 

was posted at Harisinga PS and on that day he accompanied the informant to a 

‘naka’ checking at Amlaiguri Choke. PW-7 further stated that while conducting 

‘naka’ checking, they found the accused and searched him. PW-7 further stated 

that after searching the accused, they found some ammunition and demand 

letters from the possession of the accused. PW-7 further stated that they took 

the accused to the police station and the informant seized the articles. During 

cross examination, PW-7 admitted that the place of occurrence is Harisinga 

Amlaiguri. PW-7 further admitted that they were 4 (four) police persons in that 

group. PW-7 also admitted that there were 5/6 civilians in that place at that 

time. PW-7 further admitted that while the accused was coming, they searched 

him. PW-7 admitted that he put his signature in the seizure list in the Harisinga 

PS. PW-7 further admitted that they did not make any seal pack of the seized 

ammunition while taking the same to the police station. 

15.         PW-8 SI Prabin Ch. Deka stated in his deposition that on 01.03.2016 

he was posted at Harisinga PS as O/C and on that day while he was at Udalguri 

Town, he got information about the movement of NDFB Cadres at Amlaiguri and 

accordingly he instructed ASI Nripen Ch. Tamuli to do ‘naka’ checking at 

Amlaiguri area. PW-8 further stated that at about 4 pm the aforesaid ASI 

returned to P.S and lodged an ejahar and handed over one Sri Phungkha Narzari 
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alongwith 5 (five) live rounds of 9 mm ammunition and 2 (two) blank demand 

letters of NDFB. Then he took up the investigation of this case. PW-8 further 

stated that he recorded the statement of the informant immediately and also 

interrogated the accused in the police station. PW-8 further stated that he 

proceeded to the P/O alongwith the informant and drew a rough sketch map of 

the P.O as shown by the informant. PW-8 further stated that he also recorded 

the statement of the witnesses from the vicinity of P.O. Then he returned back 

to the PS and took the accused to Udalguri PS. PW-8 further stated that on the 

next day he recorded the statement of the accused in the Udalguri PS. PW-8 

further stated that having found sufficient materials against the accused, he 

arrested the accused and forwarded him to the Court. PW-8 further stated that 

upon his prayer the accused was also given for one day police custody. During 

interrogation,  the accused also confessed about his involvement with the NDFB 

earlier. PW-8 further stated that on his transfer he handed over the CD to the 

O/C. PW-8 further stated that on perusal of the CD he had seen that the next 

I/O SI Durga Kingkor Sarmah sent the ammunition to armourer for examination 

and also collected the report. PW-8 further stated that SI Durga also submitted 

Charge-sheet in this case u/s-25(1-A) Arms Act against the accused Sri 

Phungkha Narzary. During cross examination, PW-8 admitted that he got the 

telephonic information from his personnel source but he cannot disclose the 

name of the said informant. PW-8 further admitted that when he informed ASI 

Nripen Tamuli about the movement of NDFB, he made a GD entry and 

proceeded to the place as per his instruction. PW-8 further admitted that he did 

not personally seize anything in connection with this case. PW-8 also admitted 

that he did not record the statement u/s-161 CrPC of the seizure witnesses. PW-

8 further admitted that ASI Nripen Tamuli is the informant of this case. 

Informant himself seized the ammunition and the blank demand letters. PW-8 

further admitted that the seizure witnesses are from police personnel only and 

informant himself recorded their statement u/s-161 CrPC. In Seizure list (Ext-2) 

there is no other independent witnesses. PW-8 further admitted that the date of 

preparation of sketch map is not mentioned in the sketch map (Ext-4). PW-8 

also admitted that the seized ammunition was not in a sealed pack condition. 
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PW-8 further admitted that ASI Nripen Tamuli who seized the ammunition did 

not mention the identification mark of the seized ammunition in the seizure list. 

PW-8 further admitted that the independent witnesses did not mention anything 

about the recovery of ammunition from the possession of the accused. PW-8 

further admitted that as per the CD, the ammunition were sent to armourer on 

08.07.2016 i.e. about 4 (four) months after its seizure. PW-8 further admitted 

that during that period the ammunition was kept in the police malkana by 

putting MR number in a packet. PW-8 further admitted that the Sheristadar 

concerned maintained the Malkhana Register and that ASI Nripen Tamuli was 

the Sheristadar of Malkana at that time. PW-8 further admitted that as per the 

CD, the report of armourer was received on 23.07.2016. PW-8 further admitted 

that during his investigation, he did not find anything from the possession of the 

accused.    

16.             Before starting the appreciation of evidences of PWs, let me refer to 

the arguments advanced by both the sides. The ld Counsel for the accused 

submitted that the prosecution has failed to prove the recovery of ammunitions 

from the possession of the accused. The ld Counsel further submitted that there 

is no evidence to show that the seizure was made in presence of independent 

witnesses and on that ground alone, the ld Defence Counsel has sought 

acquittal of the accused. Per contra, the ld Addl. PP could not find an answer to 

the submission of the ld defence Counsel and the ld Addl. PP, on perusal of the 

seizure list, admitted that the seizure was not made in presence of independent 

witnesses. 

17.          On the face of the rival submissions, let me appreciate the evidences 

on record. Informant (PW-1) stated in his deposition that during ‘naka’ checking 

at Amalaiguri Choke, he had seen the accused sitting in a cycle shop in that area 

and when the actiivities of the accused raised suspicion, he searched the body of 

the accused and found 5 (five) Nos. of live ammunitions and 2 (two) copies of 

blank extortion letter of NDFB (S). PW-6 and PW-7, who accompanied the 

informant (PW-1) for naka checking,  deposed to the effect that during the naka 

checking, they found the accused and on search they found some ammunitions 
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and two demand letters from the accused. As stated earlier, the defence stand is 

that nothing was recovered from the possession of the accused. The argument 

of the defence side is that had there been any recovery from the possession of 

the accused, the informant would have called the people who were there nearby 

when the accused was caught.  

18.        During argument, the ld defence Counsel submitted that the search and 

seizure was not made in accordance with law in as much as no independent 

persons were called during search. The ld defence Counsel referred to the 

following judgements- 

19.        In Sahib Singh –Vs- State of Punjab [(1996) 11 SCC 685],   Hon’ble 

Supreme Court held that before conducting a search, the concerned police 

officer is required to call upon some independent and respectable people of the 

locality to witness the search. In a given case, it may so happen that no such 

person is available or even if available, is not willing to be a party to such 

search. It may also be that after joining the search, such person lateron turn 

hostile. In any of these eventualities, the evidence of the police officers who 

conducted the search can not be disbelieved solely on the ground that no 

independent and respectable witness was examined to prove such search but if 

it is found that no attempt was even made by the concerned police officer to 

join with him any independent person during the search, it would affect the 

weight of evidence of police officer, though not its admissibility. 

20.        In Moinul Hoque -Vs- State of Assam, [2012 (6) GLJ 249], the 

Hon’ble Gauhati High Court held that there is difference between witnessesing 

the search and seizure of incriminating materials by police and obtaining 

signatures of some local persons as seizure witnesses. Seizure list may be 

prepared in presence of independent local persons but it would not mean that 

recovery/seizure of articles were made in presence of seizure witnesses. 

Evidence of such seizure witnesses could be discarded as bereft of evidentiary 

value.  
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21.         In Prabin Saikia –Vs- Central Burea of Investigation [2012 (1) 

GLJ 374], the Hon’ble Gauhati High Cout held that the recovery memo should be 

prepared in the place of recovery of offending articles. When the recovery memo 

is not prepared at place where the offending articles was found but prepared at 

some other place, the evidentiary value of such recovery memo gets 

considerably diminished and can not be made the basis for sustaining conviction.     

22.         In the case in hand, t is apparent from the perusal of seizure list (Ext-

2) that there was no independent seizure witnesses. Informant (PW-1), who 

allegedly seized the ammunitions from the possession of the accused, admitted 

that he did not call any respectable members of the society of that area at the 

time of searching the accused despite the fact that the incident took place 

during the day time. PW-1 also admitted that he did not make any members of 

the village or of the nearby shop owners as witness in the seizure list. PW-1 also 

admitted that there are about 4-5 shops at Amlaiguri chauk. PW-1 further 

admitted that he did not know the name of the owner of the shop in which the 

accused was sitting at that time. Admittedly the accused was caught by the 

informant during broad day light from a busy area like Amlaiguri Chauk but the 

informant did not take any endeavour to call the nearby people while searching 

the body of the accused. As stated above, the accused was caught from a cycle 

shop and the owner of the cycle shop and other persons were also there at that 

time.   

23.          In this respect, the evidence of owner of the cycle shop (PW-2) is very 

vital as the accused was allegedly caught from his cycle shop. But PW-2 did not 

whisper about any recovery from the possession of the accused. PW-2 stated 

that while he was working in his cycle shop, police took away the accused from 

the vicinity of his shop. PW-2 admitted during his cross-examination that he did 

not know as to whether anything was seized from the accused. Further PW-3, 

who was also in the cycle shop of PW-2 to get his cycle repaired, also did not 

witness recovery of anything from the accused. PW-3 stated that  the accused 

was sitting in that cycle repairing shop and after some time, police came and 

took away the accused from that place.  
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24.        Further IO (PW-8) admitted that he did not personally seize anything in 

connection with this case. PW-8 also admitted that he did not record the 

statement u/s-161 CrPC of the seizure witnesses. PW-8 further admitted that 

ASI Nripen Tamuli, who is the informant of this case, seized the ammunition and 

the blank demand letters. PW-8 further admitted that the seizure witnesses are 

from police personnel only and the informant himself recorded their statement 

u/s-161 CrPC. PW-8 also admitted that in Seizure list (Ext-2) there is no other 

independent witnesses. Informant himself doing major part of investigation is 

yet another lacuna which hits hard on the veracity of prosecution case.  

25.         Another argument of the defence is that the ammunitions were kept in 

seal cover. From the record it is evident that the ammunitions allegedly 

recovered from the accused and seized were not packeted and sealed as 

informant (PW-1) himself admitted that he handed over the seized ammunition 

without any seal cover. In Amarjit Singh –Vs- State of Punjab [1995 

Supp.(3) SCC 217] Hon’ble Supreme Court observed that non-sealing of the 

revolver at the spot is a serious infirmity because the possibility of tampering 

with the weapon cannot be ruled out. Hon’ble Supreme Court on the perusal of 

record found that there was no evidence to indicate with whom the revolver was 

after its seizure till it was sent to the Arms Expert for testing. Hon’ble Supreme 

Court went on to observe that this missing link also weakens the prosecution 

case. For all these infirmities Hon’ble Supreme Court held that the appellant is 

entitled to the benefit of reasonable doubt. In the instant case, it is admitted 

position that the ammunitions were not in sealed after its recovery. 

26.          On the face of the aforesaid discussion especially on the face of failure 

of the prosecution to prove seizure of ammunitions from the possession of the 

accused through reliable independent witnesses, the penal liability cannot be 

fastened upon the accused person. The principle of criminal jurisprudence is that 

the prosecution has to prove its case beyond reasonable doubt and in case of 

any doubt, the benefit of doubt has to be given to the accused person. The 

aforesaid appreciation of evidences of PWs led me to hold that the prosecution 

has failed to prove beyond reasonable doubt that the accused Sri Phungkha 
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Narzary was found in possession of live ammunitions as alleged. Hence, the 

point in hand is decided against the prosecution.  

27.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Phungkha Narzary beyond reasonable doubt. As 

such, the accused is acquitted of the charge levelled against him. So, the 

accused be set at liberty forthwith.  

28.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Sec. 437-A CrPC. 

29.          The seized ammunitiosn be disposed of as per law.  

30.           Given under my hand and seal of this Court on this 21st day of June, 

2017.                         

                                                                                                                                                                                                              

                                                               (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                   Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                : SI Nripen Ch. Tamuli (informant); 

          II) PW-2                                : Sri Jyoticharan Narzari; 

         III) PW-3                                : Sri Dhanjan Muchahari; 

         IV) PW-4                                 : Sri Jimbet Narzary; 

          V) PW-5                                  : Sri Sonesh Narzary; 

        VI) PW-6                                   : Sri Ghana Kt. Bora; 

       VII) PW-7                                   : Sri Prabin Neog &    

        VIII) PW-8                                 : SI Prabin Ch. Deka. 

2.   PROSECUTION EXHIBITS-            

            I) Ext-1                               : extract copy of GD entry; 

           II) Ext-2                               : Seizure List; 

          III) Ext-3                               : Ejahar; 

          IV) Ext-4                                : Sketch Map of P.O & 

          V) Ext-5                                 : Charge-sheet.    

3.    DEFENCE WITNESSES                  : Nil. 

4.    COURT WITNESSES/EXHIBITS      : Nil.                        

                                           

                                                      (NUR MUHAMMAD ABDULLAH AHMED) 

                                                               Asstt. Sessions Judge, Udalguri, Assam 

 


